I. Introduction of FINRA Rule 4530 (Reporting Requirements)
The U.S. Securities and Exchange Commission ("SEC") recently approved the adoption of new Financial Industry Regulatory Authority ("FINRA") Rule 4530 ("Rule"), which requires members to report to FINRA certain internal and external findings of violative conduct and quarterly statistical and summary customer complaint information. The new Rule replaces National Association of Securities Dealers ("NASD") Rule 3070 in its entirety and most of the provisions of New York Stock Exchange ("NYSE") Rule 351. These legacy self-regulatory organization ("SRO") rules currently contain similar -but in some respects, inconsistent -reporting requirements for findings of violations.
When FINRA originally proposed the Rule in 2008, it generated controversy and concern among commenters who asserted that, rather than harmonizing the existing standards, the proposal imposed more stringent obligations on both NYSE and NASD member firms and raised interpretive issues. In response to these concerns, FINRA filed amended rule proposals in October 2010. On November 5, 2010, the SEC accepted FINRA's amendments and adopted the Rule as amended by FINRA on an accelerated basis. FINRA must issue a regulatory notice regarding the Rule prior to February 3, 2011 and will require compliance with the Rule prior to early July 2011.
The new Rule imposes obligations beyond those set forth in current NASD Rule 3070, requires reporting of internal findings, and does not include the now familiar materiality standard applied to NYSE Rule 351(a). When reviewing and amending their policies and procedures to address the reporting of internal findings to define potentially reportable violations, firms will need to identify an appropriate decision-maker to evaluate potential reporting, create an escalation process, and maintain controls over reporting. Members also may need to consider how best to conduct and record the findings of internal audits and reviews in light of the new reporting obligations related to internal findings of violations. 
II. Overview of FINRA Rule 4530

4530(a).
FINRA Rule 4530(a) requires reporting of certain enumerated external events, including regulatory actions, which include: (1) rule violations; (2) fraud-based customer complaints; (3) securities-, insurance-or commodities-related proceedings initiated by governmental entities and SROs; (4) certain disciplinary actions brought by governmental entities and SROs; (5) felonies and fraud-based misdemeanors; (6) associations with financial-related entities subject to disciplinary actions or convicted of crimes; (7) civil litigations related to financial services with judgments, awards, or settlements over certain thresholds; and (8) 
B. New Standards for Self-Reporting Internal Findings of Violations
During the rulemaking process, commenters raised the most concerns about the new standards imposed on members when reporting internal findings of violations. Below are descriptions of some of the commenters' primary areas of concern and FINRA's response.
Internal Determinations Regarding Violative Conduct
Commenters were concerned that, pursuant to Rule 4350(b), the requirement to report violative conduct where a member "reasonably should have concluded" a violation occurred creates uncertainty regarding when reporting is required. In addition, commenters worried that FINRA could use the Rule with the benefit of hindsight to bring an enforcement action if it were to conclude after the fact that the firm should have identified and reported the violation. In response, FINRA states that it will use a "reasonable person" standard for evaluating member reporting practices under the new Rule and will not "engage in second guessing."
Seniority of Decision Maker Assessing Potential Violation
As with NASD Rule 3070, the new Rule and related guidance does not address the appropriate level of seniority of the person making internal determinations about violative conduct. In fact, FINRA states that it may be possible that a department within a firm determines that a reportable violation has occurred, but on review, senior management reaches a different conclusion, and the Rule would allow the firm to rely on senior management's decision as long as it was "reasonable." That said, FINRA further states that a member may not justify its failure to report merely because the violation was not properly escalated to the responsible person nor may a firm argue that the determination was "reasonable" based solely on its escalation procedure. or non-systemic violative conduct which "has widespread or potential widespread impact to the firm, conduct of any domestic or foreign regulatory body, self-regulatory organization or business or professional organization," rather than the current requirement in 3070(a) to report findings of violations of "any provision of any securities laws or regulations or any rule or standards of conduct of any governmental agency, self-regulatory organization, or financial business or professional organization") (emphasis added) ; and its customers, or the industry." NYSE IM 06-11 also requires reporting for employee conduct if the firm imposes discipline that falls under NYSE Rule 351(a)(10), the firm discharges a non-registered employee, or the firm finds that the employee engages in "recidivist or ongoing violative conduct." report internal and external findings of violations related to insurance matters.
IV. Next Steps for Members
The new Rule will require members to enhance their policies and procedures to address the reporting of internal findings to define potentially reportable violations, identify decision-makers to assess potential violations, create or modify reporting escalation procedures, and institute appropriate controls over reporting. Members also may want to review their internal audit processes to reflect the new guidance regarding reporting based on internal findings of violations. Members also should ensure that insurance products are adequately covered by new or existing policies. WilmerHale | SEC Approves Sweeping Changes to FINRA's Regulatory Reporting Rules 5
